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Abstract

This study aims to analyze the legal framework for creditors’ winding up in Bangladesh, identify
the practical challenges faced by creditors during the process, and compare Bangladesh's
framework with other jurisdictions. The research employs a qualitative methodology, including a
comprehensive review of relevant literature, case studies, and interviews with key stakeholders.
The findings suggest that while Bangladesh's insolvency laws provide for creditors' winding up,
there are significant practical challenges, such as delays in court procedures, lack of coordination
among stakeholders, and inadequate enforcement mechanisms. The study concludes with policy
recommendations to improve the creditors' winding up process in Bangladesh.

Key Words: Company Law, Creditors, Winding up, Bankruptcy, Corporate Governance,
Insolvency.
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Chapter One

Preliminary

1.1.Background of the study

The rapid economic growth in Bangladesh has spurred the establishment of numerous companies
across diverse sectors. However, this economic dynamism has also brought to the forefront
challenges related to corporate insolvency and creditors' winding up. As companies face financial
distress, the process of winding up becomes crucial, especially in safeguarding creditors' interests.
Creditors, whether secured or unsecured, hold statutory rights that influence the procedures and
outcomes of winding up proceedings. Thus, a comprehensive understanding of the legal
framework governing creditors' winding up and the practical challenges they encounter is pivotal
for enhancing the effectiveness of Bangladesh's insolvency resolution system.

1.2. The objectives of this study are:
i.  To analyze the legal framework governing creditors' winding up in Bangladesh.

ii. To identify and discuss practical challenges faced by creditors during the winding up
process.

iii.  To compare Bangladesh’s legal framework with practices in other jurisdictions to draw
insights and recommendations for improvement.

iv.  To provide policy reforms and recommendations improving the efficiency and fairness of
the creditors' winding-up process in Bangladesh.

1.3. Research Questions
To address these objectives, the following research questions guide this study:

i.  What are the practical challenges encountered by creditors in the winding up process in
Bangladesh?

ii.  What are the key legal provisions governing creditors' winding up in Bangladesh and other
jurisdiction?

1.4. Significance of the study

This study contributes to both academic knowledge and practical understanding by shedding light
on the complexities of creditors' winding up in Bangladesh. By examining the legal framework
and practical challenges, the research aims to offer insights that can inform policy reforms and
improve the efficiency and effectiveness of the creditors' winding up process. This is particularly
crucial in ensuring a fair and transparent resolution of insolvency cases that protects the interests
of creditors while facilitating economic stability and growth.

1.5.Methodology
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This research employs a qualitative research design, involving comprehensive review of relevant
literature on insolvency laws and creditors' rights in Bangladesh, case studies to illustrate practical
challenges faced in creditors’ winding up, interviews with legal practitioners, creditors, and
insolvency professionals to gather stakeholders' perspectives and analysis of collected data using
qualitative analysis techniques to derive meaningful insights.

1.6.Types of Data:
This research will primarily utilize qualitative data obtained through interviews and case

studies to explore the nuanced aspects of creditors' winding up in Bangladesh.

1.7. Sources of Data:
Data will be sourced from interviews with legal practitioners, creditors, and insolvency
professionals, as well as from relevant case studies and literature on insolvency laws in
Bangladesh.

1.8.Review of Related Literature:

The article “An Analytical Study of Winding Up of a Company. International Journal of Research”
(Kant, n.d.) provides a detailed overview of the legal framework for winding up companies under
the Indian Companies Act of 1956, outlining various procedures and consequences. However, this
analysis is limited to the Indian context and primarily focuses on legal provisions without delving
into practical challenges faced by creditors or comparative perspectives from other jurisdictions.

The article “Corporate Law: Winding Up of a Company”’(Jain & Sanjivayya, 2019) provides an
overview of the winding-up process under the Indian Companies Act of 2013, focusing on the role
of the liquidator and the National Company Law Tribunal. It draws an analogy between the death
of a company and an individual, highlighting the systematic dissolution and asset distribution.
While it offers a foundational understanding of winding up, it primarily focuses on Indian law.

Rastogi and Dixit's article(Rastogi & Dixit, 2023) provides a comprehensive overview of the
winding-up process, outlining reasons for winding up, the procedures involved, and the impact on
stakeholders. It focuses on the Indian legal framework, particularly the Companies Act, and
emphasizes the legal and financial aspects of dissolving a company.While it offers a solid
foundation for understanding winding up in general, it lacks a specific focus on creditors' rights
and challenges within the process, particularly in the context of Bangladesh.

The article "VOLUNTARY WINDING UP OF A COMPANY BY CREDITORS:- AN
ANALYTICAL VIEW"(Gaurav & Arora, 2024) provides a detailed outline of the process of
creditors’ voluntary winding up, focusing on its application in commonwealth nations. It explores
the historical context, legal framework, procedural steps, advantages, and disadvantages of this
process. While it offers a comprehensive overview of creditors' voluntary winding up, it lacks a
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specific focus on Bangladesh and doesn't delve into the practical challenges faced within that
jurisdiction.

1.9.Limitations of this Research
Limitations may include accessibility to certain data, potential biases in interview responses,
and constraints in generalizing findings due to the qualitative nature of the study.

1.10. Expected Outcome:
The study anticipates providing insights into practical challenges faced by creditors,
highlighting areas for improvement in Bangladesh’s legal framework, and offering
recommendations to enhance the creditors' winding up process.

©Daffodil International University 3



Chapter Two

Legal Framework Governing Creditors' Winding Up in Bangladesh

2.1.Introduction
Creditors' winding up is a crucial legal process within the framework of company law in
Bangladesh. It serves as a mechanism to resolve insolvency issues, ensuring fair treatment of
creditors and efficient liquidation of company assets. This chapter explores the legal
foundation underpinning creditors' winding up, focusing on the relevant statutes, regulations,
and judicial mechanisms involved in the process.

2.2.L.egal Framework
2.2.1. The Companies Act, 1994

2.2.2.

The Companies Act, 1994, stands as the cornerstone legislation governing company law in
Bangladesh. It provides detailed provisions outlining the procedures and conditions under
which creditors can initiate winding up proceedings against a company. Specific sections
within the Act, such as Sections 241, 242, and 245, offer statutory guidance on the grounds
and procedural steps necessary for winding up a company at the instance of creditors
(Companies Act, 1994).

Modes of Winding Up

Section 234 of the Companies Act, 1994, delineates three modes of winding up in Bangladesh:

2.2.3.

By the Court: Involves a judicial process where the court appoints a liquidator and
oversees the entire winding-up procedure.

Voluntarily: Initiated by a resolution passed by the company in a general meeting,
signifying its intention to wind up voluntarily.

Subject to the Supervision of the Court: Allows a company to opt for voluntary winding
up with court supervision (Companies Act, 1994, § 234).

Procedure for Creditors' Winding Up
Determine Grounds for Winding Up

o Section 241: A company may be wound up by the Court if certain conditions are
met, including:

= The company has resolved by special resolution that it should be wound up.

= Default in filing statutory reports or holding statutory meetings.
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= Non-commencement of business within a year or suspension of business for
a whole year.

= Reduction of members below statutory limits.
= The company is unable to pay its debts.
= Just and equitable grounds for winding up (Companies Act, 1994, § 241).
ii.  Establish Inability to Pay Debts
o Section 242: A company is deemed unable to pay its debts if:

= A creditor's demand for payment exceeding TK. 500 remains unpaid for
three weeks after being served.

= Execution of a court order in favor of a creditor is returned unsatisfied.

= |tis proven to the Court's satisfaction that the company cannot pay its debts,
considering contingent and prospective liabilities (Companies Act, 1994, §
242).

iii.  Preparation and Filing of Petition
o Section 245:

= Petition Preparation: Prepare a petition for winding up the company,
clearly stating the grounds under sections 241 and 242.

= Filing: File the petition with the Court, signed by the creditor or their
authorized representative.

= Petitioners: The petition can be presented by any creditor(s) of the
company, including contingent or prospective creditors (Companies Act,
1994, § 245).

iv.  Security for Costs

o Section 245(d): If the petition is presented by a contingent or prospective creditor,
the Court may require them to provide security for costs before proceeding
(Companies Act, 1994, § 245(d)).

v.  Court Proceedings and Decision
o Section 248:
= Hearing: The Court schedules a hearing upon receipt of the petition.

= Interim Orders: The petitioner may request interim orders or injunctions
to restrain further legal proceedings against the company (Companies Act,
1994, § 248).
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o Section 249:
= Decision: After hearing the petition, the Court may:
= Dismiss it with or without costs.
= Adjourn the hearing conditionally or unconditionally.

= Make a winding up order if satisfied that the grounds for winding up
under sections 241 and 242 are substantiated (Companies Act, 1994,
§ 249).

vi.  Notification and Filing of Winding Up Order
o Section 252:

= Filing: Upon making a winding up order, the petitioner must file a copy
with the Registrar within 30 days.

= Notification: The Court notifies the official receiver of the winding up order
(Companies Act, 1994, § 252).

vii.  Appointment of Liquidator: The Court appoints an official liquidator who assumes
control of the company's assets and manages the winding-up process (Companies Act,
1994).

2.3.Rights and Duties of a Creditor
i.  Benefit of Winding Up Order

o Section 246: An order for winding up operates in favor of all creditors as if made
on the joint petition of a creditor and a contributory (Companies Act, 1994, § 246).

ii.  Injunctions

o Section 248: The court may grant injunctions to restrain further proceedings in any
suit or proceedings against the company upon the application of the company or
any creditor (Companies Act, 1994, § 248).

iii. Statement of Affairs

o Section 258: Creditors are entitled to receive a statement of the company's affairs,
including assets, liabilities, and debts owed, which must be submitted to the official
liquidator (Companies Act, 1994, § 258).

iv.  Committee of Inspection

o Section 261: Creditors have the right to participate in deciding whether a committee
of inspection should be appointed to act with the liquidator (Companies Act, 1994,
8 261).
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v.  Decision Making

o Section 266: Creditors can summon general meetings, influence the administration
of assets, and provide directions to the liquidator which may override decisions of
the committee of inspection (Companies Act, 1994, § 266).

vi.  Challenge Decisions

o Section 266(5): Creditors can apply to the court to challenge acts or decisions of

the official liquidator if they are aggrieved by them (Companies Act, 1994, 8§
266(5)).
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Chapter Three
Practical Challenges in Creditors' Winding Up in Bangladesh

3.1.Case Study Analysis

This section provides a detailed analysis of selected case studies that illustrate practical challenges
in creditors' winding-up proceedings in Bangladesh. These case studies highlight various judicial
perspectives and emphasize the recurring issues faced by creditors when seeking to wind up
insolvent companies.

Case Study 1: Nizamul Haque and Others v. Singa Bangla Garment Manufacturing Company
(Pvt.) Ltd.

Mr. Justice Mozammel Haque stated in Nizamul Haque and Others v. Singa Bangla Garment
Manufacturing Company (Pvt.) Ltd., as reported in 43 DLR 603, that “...it appears that the liability
of the respondent company is admitted...but the respondent company has been unable to pay its
debts...and in this view of the matter the company is liable to be wound up.” This case underscores
the fundamental issue of admitted liabilities and the company’s inability to settle its debts, which
necessitates a winding-up order.

Case Study 2: Thai Airways Limited Dhaka v. Air Route Service Ltd. and Others

In Thai Airways Limited Dhaka v. Air Route Service Ltd. and Others, 48 DLR 412, Mr. Justice
Mainur Reza Chowdhury observed that “The respondent Company is out and out a defaulter and
is unable to pay the debt...and it appears that it is just and proper that the respondent company be
wound up.” This case highlights the blatant default of the respondent company and the court's
decision to order a winding up due to the inability to meet debt obligations.

Case Study 4: Rahimuddin Ahmed v. Bengal Water Ways Limited and Another

Mr. Justice Shahabuddin Ahmed and Mr. Justice Abdal Matin Khan Chowdhury, in Rahimuddin
Ahmed v. Bengal Water Ways Limited and Another, as reported in 31 DLR (1979) 28, stated that
“...the agreement for repayment of the debt in future is itself evidence of the company’s failure to
pay the debt.” This case emphasizes that promises of future repayments can serve as evidence of
insolvency, justifying a winding-up order.

Case Study 5: Agrani Bank v. Bangladesh Tyres Ltd. and Others

The Hon’ble Appellate Division of the Supreme Court of Bangladesh in Agrani Bank v.
Bangladesh Tyres Ltd. and Others, as reported in DLR(AD) (1991) 164, observed that “...on the
date of filing of the winding up petition the respondent company could not present a picture that it
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was a commercially viable organization...A winding up order is called for under section 162,
Clause (vi) of the Act if the Court is of the opinion that it is just and equitable that the company
should be wound up.” This case reflects the court's approach to winding up companies that have
lost commercial viability and are heavily indebted.

Case Study 6: Eastern Bank Limited v. Bengal Carpets Limited

In Eastern Bank Limited v. Bengal Carpets Limited, as reported in 48 DLR (1996) 392, Mr. Justice
K.M. Hasan stated, “...assurances were given, new repayment schedules were chalked out again
and again, only to be broken by the respondent, makes me believe that even if the respondent
company is allowed further time by the court to repay the outstanding loan, it will not be able to
comply.” This case highlights the repeated failure of companies to adhere to repayment schedules,
justifying winding-up proceedings.

Case Study 7: Vega Sweaters (Pvt.) Limited

Mr. Justice Kazi A.T. Monowaruddin, in Vega Sweaters (Pvt.) Limited, as reported in 52 DLR
(2000) 372, noted that “the company in its present state of affairs is unable to pay its debts and it
is just and equitable that the company should be wound up otherwise the liabilities of the company
would continue to increase neither for the benefit of the company nor for its creditors.” This case
underscores the escalating liabilities of insolvent companies and the necessity of winding up to
protect creditors.

Case Study 8: Amin (Md) v. Bengal Shipping Line Ltd. and Others

Mr. Justice Syed Refaat Ahmed, in Amin (Md) v. Bengal Shipping Line Ltd. and Others, as
reported in 60 DLR (2008) 444, stated that “...the test of winding up on just and equitable grounds
is one of balance struck between the interests of shareholders as a whole as well as that of the
company...” This case emphasizes the importance of considering the interests of all stakeholders,
including shareholders, before deciding on a winding-up petition.

Case Study 9: Cathay Pacific Airways Limited v. Vantage International Limited

In Cathay Pacific Airways Limited v. Vantage International Limited, as reported in 2010 BLD
589, Mr. Justice Zubayer Rahman Chowdhury stated, “In the instant case, there is no denial by the
company that it did not receive the sale proceeds against sale of passenger tickets and cargo freight
on behalf of the petitioner...I am inclined to hold that the petitioner has been able to make out a
case which merits positive consideration.” This case highlights the clear admission of debt by the
company and the justification for winding-up proceedings.

Case Study 10: Prime Finance and Investment Limited v. Delwar H. Khan and Others

The Hon’ble Appellate Division of the Supreme Court of Bangladesh, in Prime Finance and
Investment Limited v. Delwar H. Khan and Others, observed, “It appears that huge amounts of
money had been borrowed by the company from various financial institutions and no reasonable
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step was taken to liquidate the debts...the company is unable to pay its debts.” This case
underscores the significant borrowing by companies and their failure to repay, leading to winding-
up orders.

Case Study 11: Multiline Buying Bangladesh Limited v. S.G./Logistic (Pvt.) Limited and Others

The Hon’ble Appellate Division of the Supreme Court of Bangladesh, in Multiline Buying
Bangladesh Limited v. S.G./Logistic (Pvt.) Limited and Others, stated, “...it is clear that under the
law the petitioner is liable to pay the outstanding amount to the respondent, failing which sections
242 read with Section 241 of the Companies Act comes into play.” This case illustrates the legal
mechanisms available to creditors for recovering outstanding debts through winding-up petitions.

Case Study 12: COSCO Shipping (South East Asia) Pte. Ltd. v. COSCO (Bangladesh) Shipping
Lines Ltd. and Others

Mr. Justice Muhammad Khurshid Alam Sarkar, in COSCO Shipping (South East Asia) Pte. Ltd.
v. COSCO (Bangladesh) Shipping Lines Ltd. and Others, noted that “when a Company loses its
substratum...the Company Court would find ordering winding up of a Company to be ‘just and
equitable'’.” This case emphasizes the importance of a company’s ability to carry out its objectives
and the justification for winding up when it cannot.

3.2.Key Elements to Prove in a Winding-Up Case

In winding up cases, creditors must prove several key elements to successfully obtain a winding-
up order. Based on the case law provided, here is a summary of what needs to be proven, along
with potential challenges creditors might face:

i.  Inability to Pay Debts:
The creditor must demonstrate that the company is unable to pay its debts. This is often
shown through evidence of unpaid debts and the company’s failure to meet repayment
obligations despite assurances and schedules.
Case Example: In Thai Airways Limited Dhaka v Air Route Service Ltd., it was held that
the company was a defaulter and unable to pay its debt, justifying winding up (48 DLR
412).

ii.  Proving that the company has not taken reasonable steps to liquidate its debts can
strengthen the creditor’s case.
Case Example: In Prime Finance and Investment Limited v. Delwar H. Khan and Others,
the court noted the company had taken no reasonable steps to liquidate its debts, supporting
the winding-up order.

iii.  Admission of Liability:
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Vi.

Demonstrating that the company has admitted its liability to pay can significantly support
the creditor’s claim.

Case Example: In Cathay Pacific Airways Limited v Vantage International Limited, the
company did not deny receiving sale proceeds but disputed the authority of the official
signing statements (2010 BLD 589).

Insolvency:

Evidence that the company is insolvent, meaning it cannot pay its debts as they come due,
or its liabilities exceed its assets.

Case Example: In Eastern Bank Limited v Bengal Carpets Limited, assurances and broken
repayment schedules indicated insolvency (48 DLR 392).

Loss of Substratum:

Proving that the company has lost its substratum, meaning it can no longer carry out its
main business activities, is another ground for winding up.

Case Example: In COSCO Shipping (South East Asia) Pte. Ltd. v. COSCO (Bangladesh)
Shipping Lines Ltd., the court found it just and equitable to wind up a company that had
lost its substratum.

No Alternative Remedy:
Showing that there is no alternative remedy available to the creditor and that winding up is

the only viable option.

Case Example: In Amin (Md) v Bengal Shipping Line Ltd, the court emphasized the
necessity of proving that no other remedies are available and that winding up is just and
equitable as a last resort (60 DLR 444).

3.3.Challenges for Creditors in Proving a Winding-Up Case

Disputed Debts:
Proving that the debt is undisputed can be challenging if the company argues substantial

grounds for disputing the debt.

Case Example: In Mann v Goldstein, the court held that winding-up jurisdiction should not
be used to decide disputed debts, indicating that disputed debts can bar a creditor from
obtaining a winding-up order.

Bona Fide Dispute:
Establishing that there is no bona fide dispute over the debt. A genuine dispute based on

substantial grounds can prevent a winding-up order.
Case Example: In In re Welsh Brick Industries, it was held that the court must consider if
there is a bona fide dispute based on substantial grounds.
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Collateral or Sinister Motives:

Avoiding any implication that the winding-up petition is for a collateral or sinister purpose
rather than the genuine aim of winding up the company.

Case Example: In Cadiz Waterworks Co. v. Barnett, the court dismissed petitions filed for
collateral or sinister purposes.

Substantial Grounds of Dispute:

Convincing the court that any dispute raised by the company is not substantial or merely
an ingenious mask to avoid payment.

Case Example: In IBA Health (India) Private Limited v. Info-Drive Systems SDN. BHD.,
the Indian Supreme Court emphasized that disputes should not be mere wrangles but based
on substantial grounds.
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Chapter Four

Comparative Analysis of Winding-Up Procedures

4.1. Introduction

The winding-up process, an essential mechanism for resolving the affairs of insolvent companies,
varies significantly across jurisdictions. This chapter provides a detailed analysis of the procedures
in the United States, the European Union, Poland, the Netherlands, and the United Kingdom,
focusing on creditors' winding up. By examining these procedures, we can identify best practices
and potential improvements for the legal framework governing creditors' winding up in
Bangladesh.

4.2.Winding Up a Company in the United States

The winding-up process in the United States involves legal proceedings initiated to dissolve a
company and distribute its assets to creditors and shareholders. This process can be voluntary or
involuntary, and creditors' winding up, typically initiated by creditors, is a significant aspect of the
procedure.

Filing the Petition

The process begins when the debtor files a petition for bankruptcy with the relevant
bankruptcy court (White, 2018). This petition can be submitted by an individual, a married
couple, or a corporate entity. The filing of this petition triggers the commencement of the
bankruptcy proceedings.

Appointment of a Trustee
Under Chapter 7 of the Bankruptcy Abuse Prevention and Consumer Protection Act

(BACPA) of 2005, a trustee is appointed by the bankruptcy court to oversee the liquidation
process (de Weijs, 2018). The trustee's primary responsibility is to manage and liquidate
the debtor's assets and distribute the proceeds to creditors according to the priority of their
claims.

Asset Liquidation
The trustee is accountable for liquidating the debtor's assets and distributing the proceeds

to creditors (de Weijs, 2018). This process involves selling the debtor's assets and using
the income generated to pay off debts. The proceeds are allocated to creditors based on the
priority order of their claims.

Creditor Claims and Priority
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Vii.

Creditors must file their claims with the bankruptcy court. The trustee then evaluates these
claims and prioritizes them. The BACPA changes of 2005 were aimed at protecting
creditors, particularly credit card companies, from losses arising from consumer
bankruptcies (Gine & Love, 2010). This legislation has made it more difficult for consumer
borrowers to declare bankruptcy, thereby favoring creditors.

Reorganization (if applicable)

If the company is not fully liquidated and aims to continue its operations, it might file for
reorganization under Chapter 11. Chapter 11 allows the company to restructure its debts
and continue operations while paying off creditors over time (Brubaker & Tabb, 2010).
The reorganization plan must be approved by the bankruptcy court, and creditors have a
say in this process.

Discharge of Debts

Once the assets are liquidated and proceeds distributed, any remaining eligible debts may
be discharged, freeing the debtor from further liability. This final step is crucial for the
debtor's fresh start and is a primary objective of the bankruptcy process.

Conclusion

The winding-up process in the United States is a structured legal procedure aimed at
ensuring fair distribution of a company's assets to its creditors. The BACPA of 2005
introduced significant changes, particularly favoring creditors by making it more
challenging for consumers to declare bankruptcy (Gine & Love, 2010). The role of the
bankruptcy court and the appointed trustee is critical in overseeing this process and
ensuring compliance with the legal framework.

4.3.Winding Up a Company in the European Union.

The European Union's framework for winding up a company is primarily guided by the
Bankruptcy Act of 2003, which outlines the roles and responsibilities of various stakeholders,
including trustees, courts, and debtors. The process can be initiated by creditors when a company
becomes insolvent.

Initiation by Creditors

Creditors can initiate the winding-up process by filing an application with the court. This
application must demonstrate the company's inability to pay its debts as they fall due
(Adamus, 2012).

Role of Trustees
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Once the court accepts the application, a trustee is appointed to oversee the bankruptcy
proceedings. The trustee's primary responsibilities include acting as a reorganization
adviser or liquidator, conducting bankruptcy proceedings, and entering into transactions on
behalf of the bankruptcy estate (Wouters & Raykin, 2012).

Court Supervision

The court supervises the legality of the bankruptcy proceedings and ensures that all actions
comply with the established laws (Riigikogu, 2022). The court also has the authority to
resolve disputes and make critical decisions throughout the process.

Step 4: Debtor’s Obligations

The debtor is required to provide the court, trustees, and other relevant authorities with
comprehensive information about the bankruptcy estate, including balance sheets,
obligations, and an inventory of assets (Bauer & Hospodka, 2019).

Step 5: Liquidation

The trustee is responsible for liquidating the company’s assets to satisfy the claims of
creditors. The liquidation process involves organizing the sale of assets, determining the
claims of creditors, and distributing the proceeds accordingly (Bayern, 2016).

Step 6: Final Dissolution

The final step is the dissolution of the company, which occurs once the court approves the
trustee’s liquidation report and the claims of creditors have been settled. The legal entity
ceases to exist upon the court's declaration of dissolution (Riigikogu, 2022).

4.4.Winding Up a Company in the United Kingdom

Winding up a company in the United Kingdom is a complex legal procedure aimed at closing
down a company, realizing its assets, and distributing the proceeds to creditors. This process can
be initiated by creditors, the company itself, or the court. The main legislation governing winding
up in the UK is the Insolvency Act 1986, supplemented by the Enterprise Act 2002 and other
relevant statutes. This detailed procedure focuses on creditor-initiated winding up, also known as
compulsory liguidation, and outlines the steps involved, referencing relevant legal provisions and
guidelines.

4.4.1. Grounds for Winding Up

Creditors can petition for a winding-up order if they can prove that the company is unable to pay
its debts. According to the UK Government (2012), this can be demonstrated if the company owes
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more than £750 and has failed to satisfy a statutory demand for payment within 21 days.
Additionally, if a court judgment against the company remains unsatisfied, this also constitutes
grounds for winding up.

Vi.

Vii.

viil.

Petition Filing

The creditor must file a winding-up petition with the court, providing evidence that the
company is insolvent (Gov.UK, 2012). This includes the failure to pay debts exceeding
£750.

Service of Petition

The petition must be served on the company at its registered office. The creditor must also
advertise the petition in the London Gazette, ensuring other creditors are aware and can
support or oppose the petition.

Court Hearing

The court will schedule a hearing to consider the petition. The company may present a
defense, and other creditors may attend to support or oppose the petition. If the court is
satisfied that the company is insolvent, it will issue a winding-up order (Goode, 2011).

Appointment of Liquidator

Upon issuing the winding-up order, the court appoints an official receiver as the liquidator.
The liquidator's primary duty is to collect and realize the company's assets, distribute the
proceeds to creditors, and conduct investigations into the company's affairs (Goode, 2011).

Creditors' Meeting

The liquidator will call a creditors' meeting to present a report on the company's assets and
liabilities. Creditors can vote to appoint an insolvency practitioner to replace the official
receiver as liquidator (Gov.UK, 2012).

Realization of Assets

The liquidator takes control of the company's assets, sells them, and distributes the
proceeds according to the statutory priority of claims. Secured creditors are paid first,
followed by preferential creditors (e.g., employees), and finally unsecured creditors
(Goode, 2011).

Distribution to Creditors
After realizing the assets, the liquidator distributes the proceeds to creditors in the order of

priority. Any surplus funds are returned to the shareholders (Goode, 2011).

Completion of Liquidation
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Once all assets have been realized and distributed, the liquidator submits a final report to
the court. The court then issues an order to dissolve the company, officially completing the
winding-up process (Gov.UK, 2012).

4.4.2. Legislative Framework

The Insolvency Act 1986 and the Enterprise Act 2002 form the cornerstone of the UK’s insolvency
regime. The Insolvency Act 1986 establishes the procedures for liquidation and administration,
emphasizing the protection of creditors’ rights and the orderly distribution of assets (Goode, 2011).
The Enterprise Act 2002 introduced significant reforms, promoting a rescue culture and
streamlining insolvency procedures (Anderson & Morrison, 2015).

4.5.Comparison and Critical Analysis

45.1. Legal Framework and Grounds for Winding Up
e Bangladesh and the UK share similar legal grounds for winding up, emphasizing the
company's inability to pay debts.
e The EU and the US have structured procedures, focusing on uniformity and creditor
protection.

4.5.2. Procedural Efficiency

e The UK and the US have more streamlined and transparent processes compared to
Bangladesh, where procedural delays and lack of transparency can be significant
challenges.

e The EU’s centralized approach ensures consistency but can be slower due to
bureaucratic layers.

4.5.3. Creditor Rights and Protection

e The US and the UK prioritize creditor protection with clear guidelines on claim priority
and liquidation processes.

e Bangladesh and the EU offer robust creditor rights but may face challenges in
enforcement and procedural efficiency.

4.5.4. Role of the Court and Trustees

e The UK and the US have a more active court role in supervising and resolving disputes.
e Bangladesh relies heavily on court-appointed liquidators, which can lead to delays.

e The EU uses trustees extensively, ensuring professional management of the process.
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4.6.Conclusion

The comparative analysis highlights significant differences in the creditors' winding up procedures
across Bangladesh, the UK, the EU, and the US. While all jurisdictions aim to protect creditors
and ensure fair asset distribution, procedural efficiency, transparency, and enforcement
mechanisms vary. Bangladesh can benefit from adopting best practices from the UK, EU, and US
to improve its legal framework and address practical challenges in creditors' winding up.
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Chapter Five

Findings, Recommendations and Conclusion

5.1.Findings

Based on the analysis conducted in previous chapters, the key findings and challenges in the
creditors’ winding-up process in Bangladesh are as follows:

iv.

V.

Vi.

Vii.

Disputed Debts: Debtors frequently use the ground of disputed debts to avoid winding up.
Exclusivity of Winding Up Remedy: Debtors often argue that winding up should be the
only remedy available.

Proving Loss of Substratum: Creditors face difficulties in proving that a company has
completely lost its substratum due to limited access to company information.

Statutory Notice Format: The Companies Act, 1994, does not provide a statutory notice
format, creating opportunities for respondents to argue procedural deficiencies.
Procedural Inefficiencies: The winding-up process in Bangladesh is marred by delays and
lack of transparency.

Inadequate Creditor Protection: Enforcement of creditor rights and liquidation
processes lack efficiency and effectiveness.

Court and Liquidator Roles: Heavy reliance on court-appointed liquidators can lead to
delays and inefficiencies.

5.2. Recommendations

To address these challenges, the following recommendations are proposed:

Streamline Dispute Resolution:
o Develop clear guidelines for identifying and resolving genuine debt disputes.
Enhance Proving Loss of Substratum:
o Grant creditors greater access to financial statements and company records.
o Utilize independent auditors or court-appointed experts to verify claims of
insolvency and loss of substratum.
Introduce Standardized Notice Format:
o Implement a standardized statutory notice format within the Companies Act.
o Provide clear guidelines on serving and responding to statutory notices.
Improve Procedural Efficiency:
o Implement fast-track procedures and clear guidelines to reduce delays in court
proceedings.
o Provide professional training for liquidators and conduct regular audits to ensure
accountability.
Strengthen Creditor Protection:
o Strengthen enforcement mechanisms to ensure effective execution of creditor
rights.
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o Mandate regular and detailed reports from liquidators on asset liquidation and

distribution progress.
vi.  Enhance Transparency and Accountability:

o Ensure public access to winding-up petitions and proceedings to promote
transparency.

o Conduct regular audits of liquidators' activities to ensure transparency and
accountability.

@)

5.3. Conclusion

Bangladesh's legal framework for creditors' winding-up is comprehensive but faces significant
practical challenges. By addressing issues such as disputed debts, procedural inefficiencies, and
inadequate creditor protection, the system can be made more efficient and transparent.
Implementing the recommended reforms will enhance the winding-up process, ensuring fair and
timely resolutions that protect creditors' interests and contribute to a stable business environment.
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